DRAFT -- 10/01/81

PRIVILEGED & CONFIDEMNTIAL
WORK PRODUCT OF COUNSEL

COMMENTS OF THE TOBACCO INSTITUTE ON
THE ETC STAFE REPORT ON THE CIGARETTE
ADVERTISING INVESTIGATICN

LG 2017655



TABLE OF CONTENTS

SUMMARY AND CONCLUSIONS

1.

co

The Staff's Analysis of Consumer Awareness

of the Alleged Health Hazards of Smoking
(Chaps. 1II and IV(II) Is Fundamentally
Defective.

The "New Facts" That the Staff Claims
Have Been Discovered About the Health
Bazards of Smoking (Chap I) Are Neither
New Nor Facts. .. .

The Staff's Discussion of Cigarette
Advertising (Chap. II) Misstates the
Purpose and Effect of Such Advertising

The Staff's Legal Discussion (Chap Iv)
Is Erroneous ..

The Staff's Proposed "Remedies" (Chap. V)

Are Jll=-Considered .

\CLUSION

I.

CONSUMER AWARENESS OF THE SMOKING
AND BEALTH ISSUE .o RN

A. Consumers Are Neither Uninformed
Nor Misinformed About the Asserted

Health Hazards of Cigarette Smoking .

1. The Statistics Demonstrate
Awareness. e e e e e

2. The Staff Fails To Consider
Whether the Current Level of
Awareness Can Be Improved.

B. Neither the Report Nor the Studies
Upon Which It Relies Demonstrate
that a Significant Portion of the
Public Is Unaware of the Specifics
and the Severity of the Health
Hazards That the Staff Attributes
to Smoking. . .

Page

12

17

19

22

22

22

25

27

LG 2017656

s



L. The Staff Misinterprets and
Misuses the Studies. .

2. confusion Between Consumer
Awareness and Belief . . . - -« -« + <+ ¢ 29

*11

II. THE SMOKING AND HEALTﬁ CONTROVERSY . . - - =« - = 33

A. The Staff's Review of the

fvidence on Smoking and Health F

Is Biased . e e e e e 33

B. The Staff's Discussion of
smeking's Alleged Connection
with Specific Health Hazards
Is Biased . . . « o - s oo

LI

35

C. The Staff's Discussion of the
Tcbacco Industry's Position With
Respect to the Scientific Evidence
Is Biased . « « « - o+ e osoroeomomotrt 38

111. THE NATURE AND PURPOSE OF CIGARETTE
ADVERTISING. . . - « = « = » = = *° " 45
. Cigarette Advertising Is Intended
To Persuade Smokers To Purchase a
Particular Brand of Cigarettes. . . . - - ° 45

B. Cigarette Advertising Eas Not Had
the Effect of Increasing the Number
of People Who Smoke . e e e - 49
C. Cigarette Advertisements Are Brand
Promotional and Make No Explicit or
Implicit Health Claims. . . . « - - -+ ° ° 50

Iv. THE LAW APPLICABLE TO CIGARETTE
ADVERTISING. C e e e e 57
A. Cigarette hdvertising Is Not

Deceptive Within the Meaning of

Section 5 . e e e e e e 57
E. The Commissicn Is Barred By

Congressional Policy and By Its

own Previous Actions From Altering

the Cigarette Warning . . . - - - - = = ° 7~ 62

r—— e ]
- -

LG 2017657




- ii = ;

Page
1. The Staff's Propesal Tc Change
the Cigarette Warning Is Contrary
to Congressional Policy. . . . . . . . 62
2. The Staff's Proposed Change in the
Cigarette Warning Label Is Contrary
to the 1981 Consent Judgments and
1972 Consent Orders Entered Into
By the Cigarette Manufacturers . . . . 65
C. The Staff's Proposals Are Inconsistent
With the First Amendment. . . . . . . . . . 68
V. THE STAEF'S PROPOSED REMEDIES. . . . . . . . . . 70
A. The Report Mischaracterizes
Industry Self-Regulation of
Advertising Practices . . . . . . . .+ . . . 70
B. The Staff Has Failed To
Demonstrate That the Proposed
Rotational Warning System Is
Likely To Be More Effective
Than the Current Warning. . . . . . . . . . 72

SETEID LA

The Tobacco Institute, Smoking and Health
1964 - 1979: The Continuing Controversy
(1979) [not included in this draft]

LG 2017658




SUMMARY AND CONCLUSIONS

The FTC Staff Report on the Cigarette Advertising
Investigation ("Report“) culminates a supposedly comprehensive
five-year investigation of the purpcse and effect of cigarette
advertising. Yet despite over 300 pages of text, with numerous
footnotes and appendices, the Report does nothing more than
confirm what has been apparent for over two decades: the FTC
staff does not approve of cigarette smoking and will find
cigarette advertising objectionable as long as anyone continues
to smoke.

The essence of the Report 1s the claim that, despite
the Surgeon General's health warning (which has appeared on
every cigarette package since 1970 and in every cigarette
advertisement since 1972), cigarette advertising is deceptive
and misleading because it does not adequately inform consumers
about all of the health hazards that the FTC staff has attrib-
uted to smoking. The warning is ineffective, the staff claims,
pecause substantial numbers of consumers remain "unaware" of
arcane details of the smoking and health controversy. The
Report utterly fails, however, to support these conclusions.,
The premises on which they are based are faulty, and the
evidence marshalled In support of those premises 1is either
inaccurate oOr inaccurately interpreted.

The Tobaccoe Institute submits these Comments on

cenalf of the major manufacturers of cigarettes to point out
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the most important deficiencies of the Report. Supporting
materials for each of the points summarized below are included
in the tabbed sections of this submission. The comprehensive-
ness of the adgitional materials, however, is dictated not by
the merits of the Report but rather by its length and the
obvious importance that the Staff places upon it. It should
be clear to any fair-minded reader that although the Report
purports to analyze consumer awareness of smoking and health
issues, the Staff's primary concern is with consumer behavior.
The real message of the Report is that the cigarette warning
is ineffective not because too few people are aware of the
warning but because despite the warning more pecople continue
to smoke than the Staff deems desirable. That message, which
continues a long tradition of FTIC staff hostility to the
tobacco industry, represents an inappropriate and now
thoroughly discredited regulatory attitude.
1. The Staff's Analysis of Consumer Awareness
of the Alleged Health Hazards of Smoking

(Chaps. III and IV(II)) Is Fundamentally
Defective.

The central thesis of the Report is the Staff's
insistence that the current warning required in cigarette
advertisements is ineffective because it does not adeguately
inform consumers of "new findings" about the relationship
between cigarette smoking and health. The Staff attempts to
demonstrate this thesis by reviewing various consumer Surveys
and studies that, according to the Staff, reveal that con-

sumers lack knowledge of the specific forms and severity of
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the health problems that the staff attributes to cigarette
smoking.

The Staff's assertions depend entirely, of course,
on the premise that its statement of the health hazards of
smoking is established fact. As we explain below, that premise
is wholly untenable. Moreover, the Report discusses the
warning notice as though it was the only available means of
communicating with members of the public about the asserted
healtn hazards of cigarette smoking. In fact, discussion of
the specifics of the smoking and health controversy freguently
appears in the print and electronic media and repeatedly is
stimulated by a variety of groups, both governmental and
private. But aside from these problems, the Report's conclu-
sions about consumer awareness are flawed in at least two
critical respects.

The Staff has made no effort to determine whether

the present extraordinarily high level ¢f consumer awareness

of the smoking and health controversy could possibly be in-

creased. Although the Staff admits that "most people are gen-
erally aware that smoking is hazardous," Report at 3-5, that
admiésion is, to say the least, an understatement. The fact
is that more people are aware that "rhe Surgeon General has
determined that cigarette smoking is dangerous to your health"

than virtually any other fact. This point is amply illustrated

oo . v AT

LG 2017661



|
|

by the very studies cited and relied upon in the Report.’
Nonetheless, the Staff asserts repeatedly that significant
numbers of people are "uninformed" about these matters. Report
at 17. But one searches the Report in vain for a recommended
standard against which the current levels of consumer aware=
ness might be judged. Without such a standard, the Report's
assertions concerning the effectiveness of the current warn-
ing or the advisability of the new warnings proposed in the
Repor+< are meaningless.

The unstated and assumed standard of comparison
reflected in the Report is one of "perfect knowledge." The
Report contains a 57-page discussion of the diseases and other
nhealth problems that have been linked to smoking by various
researchers and that have peen described in various Surgeon
General reports over the years. The Report then assumes that
100 percent of the public should have complete awareness of
the informatien in these Surgeon General reports, and to the
extent that the public i# not aware of such details, the
cigarette warning has been a failure.

The absurdity of this assumption is apparent on its
face. Certainly the Surgeon General does not eubscribe to it.
In both the 1978 and 1979 Reports on Smoking and Health, the
Surgeon General emphasized the "notable changes™ not only in

public awareness but in public behavior, and expressed doubt

3 These studies and the Staff's misuse of the statistics

they present are discussed in detail in Tab I to these Comments.

LG 2017662



that a higher level of awareness could either be obtained or
have any effect on smoking behavior. 1979 Report at 17-8, 9;
1978 Report at 19-9.

To suggest that further increases in awareness can
be accomplished by any means is fanciful; to suggest, as the
staff does, that it can and should be accomplished by means of
a warning notice in cigarette advertisements is ludicrous.

The Staff confuses the question of what consumers

pelieve about smoking and health with what consumers are aware

of about the subject. This confusion, whether deliberate OT

not, is the jnevitable result of the Staff's premise that the
causal relationship between smoking and a variety of health
problems has been demonstrated as indisputable fact. Anyone
who does not know and 1is unable to repeat such "facts" is
deemed to be unaware of the asserted health hazards of smoking.
But since the premise ijtself is subject o serious guestion,
pecople who respond with answers other than those that the
Report or the studies deem to be correct might well be aware
of the claims made about smoking but simply not believe them.
Indeed, the studies cited by the staff demonstrate this to be
the case.

None of the studies discussed in the Report made any
serious effort to examine awareness as opposed to peliefs, yet
the Staff consistently misuses the findings of these studies
to support its conclusions about consumer awareness. One

example should suffice:

T - LA e e
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"According to
1978, 19% of
that smoking causes

the Gallup Opinion Index, June,
the population

do not believe
among

lung cancer .

all smokers, 28% did not pelieve smoking

caused lung cancer
smokers,

non=-smokers, do not

nearly one-
believe or Know abou
nationwide, these data suggest
millions of Americans,

£ the link.

while among heavier

third -- 31% =-=- did not
Projected

that tens of

both smokers and

know that cigarette

smoking causes lung

Manifestly, the conclusion --

cigarette smoking causes lung

do nct believe +hat smoking h

the

|
l
i
l
|
l
i
l
!
i

awareness of that issue.

v

(Emphasis supplied).

proposals set forth in the Report.

about a controversial issue are not eguivalent to & person's

cancer."” Report at 3-19.

that people do not know that

cancer -- is unsupported by and

has nothing to do with the stated premise == that many people

as such effects.

There is accordingly no pbasis upon which to justify

A person's beliefs

The Staff's fajlure to observe this

furndamental distinction eliminates any basis for its assertions

that the

current cigarette warning is ineffective or that a

substantial number of pecple are unaware of the asserted

hezlth conseguences of cigarette smoking.

gone,

staff collapses.

the rest of the elaborate

The "New Facts

With that prop

house of cards built by the

" That the Staff Claims
Have Been Discovered About the Health
Hazards of Smoking {Chap.
New Nor Facts.

1) Are Neither

The Staff's "summary"

of the evidence on smoking and

health makes it clear that any evidence contrary to the staff's

preconceived notions on the issue has been rejected.

3
i
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Report simply parrots several one-sided reports of the Surgeon

General and ignores many gaps in knowledge that exist about
smoking and health. The Staff review even omits certain
significant concessions made by the Surgeon General in those
reports.

It is a fact that no evidence reviewed in the first
Surgeon General's Report in 1964 and no evidence developed
since that time has established that smoking is a cause of any .
disease, and the Staff's claim to the contrary is simply
wrong. The studies and evidence may now take up more space,
put they do net prove or demonstrate anything more than was
proved or demonstrated in 1964. No research has proved or
disproved a causal relationship between smoking and any dis-
ease. None has accounted for the numerous other factors
related to the inception and course of such chronic degenera-
tive diseases.

The Staff, however, uncritically accepts s£atistical
associations as proving cause and effect. The Staff does not
mention the significant fact that no one has been able to
produce sguamous cell lung cancer in animals by inhalation of
tcbacco smoke. It does not consider the fact that the decline
in heart disease deaths in the United States confounds the
claim that smoking is a principal cause of heart disease. It

overlooks the possible effect of an increasingly stressful
environment on the general health of women and changes in

female smoking patterns. Indeed, it cmits or ignores everything

- L 5T
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that runs counter to the long-standing official FIC position
on smoking and health.®

The highly partisan and selective nature of the
Sstaff's "summary" of the evidence on smoking and health is
most apparent in the Report's attack on certain positions set
forth in a 1979 review of the smoking and health controversy
by The Tobacco Institute, which presented the conclusions and
findings of a number of eminent scientists with whose views
the Staff obviously disagrees.? A comparison of the 1979
Tobacco Institute review with the Staff "summary" readily
demonstrates that (l) there ére many controversial scientific
questicns about smoking and health; (2) the Report has not
accurately summarized the scientific evidence; and (3) there
is much available evidence that was not considered by the
staff or, if considered, was rejected ocut of hand.

In short, it is the Staff's biased position -- and
not scientific fact -- on which the Staff has chosen to base
its examination of consumer awareness of the smoking arnd
health controversy. Since many experts do not "know" that
smoking causes or contributes to the various diseases attrib-

uted to it in the Report, it is baseless for the Staff to

! See Tab II to these Comments for a further discussion of

the Staff's treatment of the evidence concerning smoking and
health.

z A copy of The Tobacco Institute review, Smoking and Health
1964-1979; The Continuing Controversy (1979), is attached as an
Appendix to these comments.
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claim that the cigarette warning is ineffective because some
consumers do not "know" -- or, more accurately, do not believe
-- all of the health hazards that the FTC Staff claims are
associated with smoking.

3. The Staff's Discussion of Cigarette

Advertising (Chap. II) Misstates the
Purpose and Effect of Such Advertising.

The Report merely repeats longstanding Staff opposi-

tien to all cigarette advertising. Despite the fact that the

Report supposedly culminates a five-year investigation of the
subject, the staff has found absolutely nothing to say in 1981
zbout cigarette advertising that was not said in virtually
identical fashion in 1970 and before. Indeed, the Staff
states that "there has been little change in the character of
cigarette advertising" since 1964 (Report at 2-8), and then
proceeds to attack recent advertising in terms identical to
those used in virtually every annual FTC report issued since
1964. The Report's criticism of "rich, thematic imagery,"
association with individuals "worthy of emulation," and all
the rest could have been -- and probably was =- lifted word-
for-word from previous FTC cigarette reports.’

Cigarette advertising is designed to_attract smokers

to a particular brand of cigarette, not to convince nensmeokers

to take up smoking. The Staff's brief and superficial discus-

sion of cigarette advertising proceeds on the unsupperted

! See Tab II! for additional discussion of the Staff's views

cn cigarette advertising.

e BT ) -V g
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assumption that such advertising is designed to persuade

! nonsmokers to smoke. It is clear to nearly everyone other
than the staff, however, that cigarette advertising is not

' aimed at influencing nonsmokers, but rather is directed toward

the far more limited {and realistic) objective of influencing

-

smokers' brand selection in a highly competitive market. As

stated in the 1979 Surgeon General's Report:

"As the cigarette industry has asserted

the major action of cigarette advertising now
seems to be to shift brand preferences, to

alter market shares for a particular prand.”
1979 Report at p. 18-23. :

Although the staff relies heavily on the 1979 Surgeon General's
Report in support of its health claims, it ignores statements
such as the one above, which contradict the Staff's precon-
ceived ideas about cigarette advertising.

Cigarette advertising has been shaped by circum-
stances. Fellowing removal of cigarette advertising from the
croadcast media and its resulting confinement to the less

effective print and outdoor media, the industry made compensa-

offset the loss of radic and TV exposure. At the same time,
cigarettes were changing, and brands were proliferating in an
unprecedented manner. The cigarette market is in the midst of
experiencing, and adapting to, & major shift in consumer pref-
erence in favor of lower "rar" cigarettes, and every cigarette
nanufacturer, to remain competitive, must be represented

I tory increases in advertising expenditures in those media to
in that expanding segment of the market. Low "yar" brands

B ek T T
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accounted for more than 40 percent of all cigarette sales in
1580, compared to 2 percent just six years earlier. Today
there are more than 180 different brands or brand variations
competing for market shares. This is a market development
that the FIC itself has long sought.

The intense inter-brand competition that this funda-
mental market change has created is probably unparalled in any
other industry, and is reflected in the very small slices of
market share by which success is measured in the industry. A
new brand need capture only one-half to one€ percent of the
market to achieve commercial success.

As a practical matter, therefore, it 1s evident that
a cigarette advertiser need achieve only a very limited cobjec-
tive, switching the brand preference of a small portion of
existing smokers, in order to enjoy notable commercial success.
No rational cigarette advertiser would abandon that realistic,
limited objective in favor of a guixortic crusade to convert
nonsmckers.

Cigarette advertising does not cause nonsmokers to

rake up smoking. There is no Known evidence =-- certainly the

ctaff has cited none == that advertising is an important
influence in causing people to start smoking. To the contrary,
in recent years the cigarette sales curve has been relatively
£lat. Government sources estimate that there are 20 to 30
million fewer smckers in the country today than there would

nave been had the pre-1964 trend not been reversed by the

¢ e et
Ty
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smoking-and-health controversy. A 1981 Gallup Poll survey
reported that the percentage of the population that smokes 1is
the lowest recorded in 37 Yyears, a downward trend matched by
an upward trend in the proportion of the public who believe
that smoking is a cause of various health problems. There is
no support in such facts for the Staff's theories about the
purpose and effect of cigarette advertising.

4. The Staff's Legal Discussion (Chap. V)
Is Erroneous.

In claiming that the FTC has the legal authority to
take the steps against cigarette advertising recommended in
the Report, the Staff misstates and misapplies the law appli-
cable to false and deceptive advertising and disregards pre-
vious actions by Congress and the Commission itself that
preclude impesition of the "remedies" advocéted in the Report.
Morecver, the Staff's proposed "remedies" would violate the

First Amendment protection for commercial speech.®

There is neo legal support for the Staff's proposition

that cigarette advertisements are deceptive because consumers

may be uninformed about details of the smoking and health con-

troversy. The Staff argument that cigarette advertising is
deceptive within the meaning of Section 5 of the FIC Act is
based on the premises that consumers are uninformed (rather

than misinformed) about the alleged health hazards of smoking

: See Tab IV for a complete analysis of the Staff's discus-
sion of the legal support for its proposals.
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and that cigarette manufacturers have a legal duty to inform
consumers about those allegations. As we demonstrate in these
Comments, however, consumers clearly are informed and aware of
the details of the smokKing and health controversy. Moreover,
all of the cases arising under Section 5, including those
relied upon by the Staff, hold that deception occurs only when

consumers are misinformed about the effects of the product

advertised. Such cases manifestly are not applicable to
cigarette advertising. Every cigarette advertisement carries
an affirmative health warning, unlike advertisements for other
consumer products such as meat, e€ggs, alcoholic beverages,
hair dryers, and cosmetics that also have been linked by
various government agencies to various health nazards. In
view of this affirmative disclosure, which sets forth the
essence oL the government positicn on the smoking and health
controversy, there is no legal basis for compelling cigarette
manufacturers to disclose even greater detail about the FTC
staff's views on smoking and health.

The Staff similarly misstates the law when it implies
that cigarette advertising 1is deceptive because consumers
allegedly do not "spontaneously“ and "consciously" recall the
health warning at the time they make purchase decisions.
Report at 4-9. The only relevant question under Section 5 is

whether an advertisement is deceptive. We are aware of no

case, and the Report cites none, that holds an advertiser

responsible for the failure of consumers to retain the message
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in an advertisement. Indeed, the Consent Orders entered into
in 1972 betweeln the FTC and the six major cigarette companies
require only clear and conspicuous disclosure of the cigarette
warning in advertising; no provision of these orders relates
in any way to consumer recall.

Congressional action and policy preclude the ETC

from adopting any of the proposals contained in the Repeort.

since the original surgeeon General's Report was issued in
1964, Congress has maintained an active and indeed predominant
role 1in monitoring the smoking and health controversy and the
role of cigarette advertising. In the Federal Cigarette
Labeling and Advertising Act of 1965, 15 U.S.C. § 1331, Con-
gress mandated a warning notice to inform consumers about the
surgeon General's opinion with respect to the health conses
guences of smoking. When in 1969 Congress determined that the
original warning notice required by the 1965 Act should be
changed, 1t amended the Act. The Act &as amended thus repre-
sents a Conqressional-determination that the present warning
is adeguate to inform consumers about the asserted relationship
petween smoking and health. The Act also represents a deter-
mination that conflicting approaches to the regulation cf
cigarettes are improper and that a comprehensive uniform
policy. legislatively formulated and articulated, is most
peneficial to the public. Since that time, Congress consis~-
tently has taken an active interest in all matters relating to

cigarettes and cigarette advertising, and despite annual
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overtures by the ETC to do so has shown no dissatisfaction
with the present health warning, either in packaging or in
advertising. Under these circumstances, for the Commission to
seek to make any changes onh its own =~ whether through adjudi-
cation or rulemaking == would violate this clear policy of
Congress.

The Staff's proposals are contrary to and precluded

by recent action taken by the Commission itself with respect

to the warning notice. The warning that the staff criticizes

as ineffective is included in all cigarette advertising pre-
cisely because the FIC chose in 1972 to resolve its charges
that cigarette advertising was deceptive by entering into
negotiated consent orders that provide for the inclusion of
the warning notice. In July 1981, two months after the Staff
issued its Report, the Commissicn entered into an overall
~etllement of ¢ival penalty actions that it brought against
the major cigarette manufacturers for alleged violations of
the 1972 Consent Orders. As part of the settlement, the
Commission agreed to entry of consent judegments which provide
that the original Consent Orders "shall remain in full force
and effect."

Having just months ago expressly reaffirmed the
warning notice embodied in the original consent orders, it
would be legally impermissible for the FTC to repudiate its
agreement and impose new warning notices or other requirements

on the cigarette manufacturers. The Supreme Court long ago
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established that 2 consent decree can pe changed only upon "a
clear showing of grievous wrong evoked by new and unforeseen

conditions." United States V. swift & Co.., 286 U.S. 106, 119

(1932). obviously, all of the "new" information upen which
the Staff's proposed "remedies" are pased was known to the FIC
at the time it chose toO reaffirm the existing warning notice,
and thus it is clear that the Report could not provide even &
ninimally adequate basis for satisfying the Swift standard.

Indeed, in light of the consent judgments the Staff's
proposed change in the warning notice simply makes no sense.
Public peolicy strongly favors rhe resolution of disputes by
precisely the kind of negotiated settlement entered into
petween the FTC and the companies. This policy would be
frustrated if, almost immediately after reaffirming its com=-
mitment to the 1972 Otrders, the Commission blithely repudiated
tnhe current warning notice and sought to pursue a totally

different regulatory approach.

The Staff's propesed "remedies' are inconsistent

with the First Amendment. In its most recent discussion of

the extent of ¥irst Amendment protection for -commercial speech
such as cigarette advertising, the Supreme Court rejected "the
'‘highly paternalistic' view that qovernment has complete power
to suppress Or regulate commercial speech,“ and held that com=
mercial speech may pe regulated only if the regulation directly

advances a substantial state interest and is no more extensive

i
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than is necessary to serve the state interest. Central Hudson

Cas & Electric Corp. V. Public Service Commission of New York,

247 U.S. 557, 566 (1980). The Court stressed that the remedy
"must be designed carefully to achieve the state's goal"; "may
not be sustained if it provides only ineffective or remote
support for the government's purpose"; and may not be "exces-
sive." 1d. at 564. The Staff's proposed remedies cannot meet

this test.

5. The Staff's Proposed "Remeaies" (Chap. V)
Are Ill-Considered.

The Report concludes by urging a variety of "reme-
dies" for the "deception" jdentified by the Staff, most of
which are completely beyond the FTC's authority. In the
course of reaching these conclusions, the Staff misrepresents
past industry action with respect to advertising. The Staff
also fails to demonstrate that its proposal te change the
size, shape, and content of the cigarette warning would lead
to any increase in the present high level of consumer aware-
ness. To the contrary; the rotational warnings propesal by
the Staff are likely to impose an expensive burden cn the cig-
arette industry with no corresponding benefit to the consumer.'’

The Surgeon General's warning has appeared with
exact uniformity in its present form and wording since 1970.

It is, qguite literally, an American institution, familiar to

S

See Tab V for further discussion of the staff's proposed
remecies.

R Yr T
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all. The deletion of the reference Tto the Surgeon General, as
+he Staff recommends, would alter the basic character of the
warning, with unpredictable effect.

After years of seeing a warning notice stating the
Surgeon General's view that cigarette smoking is generally

hazardous to health, consumers would read labels that attrib-

j

I

|

!

!

l ute only a limited number of specific diseases to smoking.

l Consumers could well conclude that the Surgecn General has
changed his opinion of the nealth consequences of smoking and

i nas concluded that smoking is not generally hazardous to
health. Moreover, since certain segments of the population,

i such as teenagers, are unlikely to consider lung cancer and

i heart disease as dangerous to them, the effect of such limited

warnings on those groups would be to dilute the impact of the

J current warning.

It is also well established that mass-media health
u campaigns based on threats and fear, which is precisely the
d type of campaign proposed 1in the Report, are ineffective in
increasing consumer awareness oOr belief.

The Report reveals that the staff has given no

thought whatever to these conseguences of its proposal.

J Neither has the Staff made any effort to determine whether the
J warnings it is now propesing are likely to be more effective

than the warning the FIC proposed a decade ageo, which the

J raff now finds to be deficient. Accordingly. there is no

~ - e ) T
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reason to assume that the staff's recommended "remedies" will

serve any legitimate purpose whatever.

CONCLUSIONS

1£ there is one factor that has remained unchanged
in the seventeen Yyears since the Surgeon General's first
report on smoking and health, it is the FIC Staff's campaign
+to discourage, if not prohibit, people from smoking. Since

1964, the FTC has periodically attempted to impose restrictions

I

]

I

I

|
on cigarette advertising and packaging. Congress has twice,

l in 1965 and 1970, moved to rein in the agency, preempting the

l FTC's claimed power in the matter of agency-proposed warnings
that went significantly beyond the medical evidence.

! Yet, today, the FIC ctaff's basic measure of the
"effectiveness" of the current warning and the "deceptiveness“

E of cigarette advertising remains whether people are prompted

i to stop smeking. Even if it 1is assumed that everyone is
"sware that smoking is hazardous," the Staff argues, everyone

a )

does not know "how dangerous smoking is," whether it has

"sersonal relevance to themselves" and are therefore "less

g likely to consider health information at all in making theilr
n smoking decision." Report at 9 (emphasis in the original).

This objective of altering consumer behavior is not

only an abuse of regulatory power but a fruitless exercise

as well. Procfessor William Wilkie, in his June 1980 report to

I~
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the ETC on affirmative disclosure orders, ! analyzed the range
of potential objectives underlying the cigarette warning re-
quirement, from changing consumer awareness about smoking and
health te changing actual smeking pehavier, and concluded that
"the objectives in the original orders are unclear, and this
may well contribute to potential difficulties in determining
appropriate Commission action." Wilkie at 55-7. Professor
Wilkie concluded further that examination of the cbjectives
involving changes in personalized pelief and behavior "sug-
gests that it will be very difficult for any disclosure to
achieve these sorts of effects in the real world." 1d. at 58.

The Staff, however, apparently assumes that more
information about the specific dangers attributed to smoking
will lead to a decline in the number of people who smoke. Yet
the 1980 Chilton study, commissioned by the staff and cited
frequently in the Report, found unequivocally that "factual
knowledge about the health conseguences of smoking" is not
related either to current smoking behavior or intentions to
smoke in the future. Chilton Study at 22=3. Other studies
relied upeon by the staff confirm this conclusion.

The tenucus relationship between knowledge and be-
havior demolishes the fundamental premise upon which the Report

is based ~-- +that consumers need more detailed information

! Wilkie, Affirmative Disclosure: A Survey and Evaluation
of FTC Orders Issued from 1970=77 (1980).
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about the health consequences of smoking in order to make in-
formed decisions whether or not to smoke. Thus, given the
fact that virtually all consumers are aware that smoking is
alleged to be hazardous to health, and given the fact that
more detailed awareness about smoking and health has no demon-
strable effect on smoking pehavior, the course of action pro-

posed in the Report is pointless,

The Report should be rejected.
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I. CONSUMER AWARENESS OF THE SMOKING AND HEALTH
15SUE

A. Consumers Are Neither Uninformed Nor
Misinformed About the Asserted Health
Hazards of Cigarette cmoking

1. The Statistics Demonstrate Awareness

The Staff necessarily concedes that "most people are
generally aware that smoking is hazardous." Report at 3-5.
That ccncession, however, minimizes and understates both how
widespread and how specific that pelief is. The 1978 Roper
study for The Tobacco Institute, cited in the Report, concludes
~hat "the belief that emoking is hazardeus to health is now
almost totally accepted by Americans." 1978 Roper Study at
47. Similarly, the 1978 Gallup Opinion Index indicates that
65 percent of the respondents pelieve that smoking 1is hazardous
to health.?

This belief goes substantially beyond a generalized
feeling. Nearly 2 out of 3 people believe that any amount of
smoking is harmful, and half of the population believes that
smoking makes a greatrdéal of difference in life span. 1978

Roper Study Q16, 12. Almost 75 percent of the respondents in

! Indeed, the original warning phrase, "... may be hazardous
to your health," has passed into the language and is heard
daily in one context or another, serious and comic. For one

example among the many that might be cized, a recent New York
Times article on a study of the psychological effects of the
emall daily irritations in 1ife began: "That stereo set
plasting from the next apartment and all those other minor
irrictants in life may be hazardous to your health." (July 1,
181, p. Al9.) The allusion to the cigaret=e health warning
is unmistakable.

AL e 4 Yo
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the 1980 Roper Study believe that smoking greatly increases
the risk of heart attack. 1980 Roper Studv Q30. Well over 8C
percent either "think" or "know" that smokers are "many more
times as likely to develop lung cancer" as nonsmokers. Ibid.
The 1980 Chilton Study conducted for the FTC found that more
than 90 percent of the public believes that heart disease has
been found to be associated with cigarette smoking. 1980
Chilcton Study Q4Ze.

Both the 1980 Roper Study and the 1980 Chilton
Study reveal consistent large majorities of pecple who believe
that smoking is the cause of or related to virtually all of
the diseases and health problems with which the Report ex-
presses concern. The Chilton Study, for exﬁmple, found that
almost 90 percent of the respondents believe that smoking
during pregnancy can have an effect on the smoker's baby, and
almost three quarters believe that if a woman smokes and uses
birth control pills, she increases her chance of rhaving a
heart attack. 1580 Chilton Study 939, S53. The fact that so
many people believe that claim is notable, since another study
commissioned in connection with the Report found that consumers
exposed to warnings abeut the synergistic effect of smoking
and birth control pills on heart disease had difficulty under-
standing or assimilating that concept. Burke Focus Group
Study at 1l}l.

Consumer awareness of alleged health hazards ex-

tends even to issues that are not claimed by the Report to be
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established as medical fact. Thus, 58 percent of the public
believes that smoking is probably harmful to nonsmokers. 1978
Roper Study @21. And while even the Staff claims only that
"many experts" classify smoking as addictive (Report at 3-40),
almost 50 percent of the public believes that smoking is
addictive. 1978 Roper Study Q32z.

In fact, a large number of people believe that
smoking causes a variety of diseases and health problems thét
net even the Staff would attempt to link to smoking. According
to the Chilton Study, over one gquarter of the respondents
believe that arthritis has been associated with smoking, and
almost one gquarter believe that appendicitis has been associ-
ated with smoking. 1980 Chilton Study Q24a, d. An astonishing
+wo-thirds of respondents believe that teenagers who smoke
suffer increased digestive upsets. Id. @38d. The 1980 Roper
Study conducted for the ETC reveals that one quarter of the
public believes that smoking causes at ieast some cases of

“reast cancer. 1980 Roper Study Q29. In short, the proporticon

— wmsu Smy escE UEAY WK TEE WEE PER Hlll iill E.ll il.t ‘

of people who erroneously believe that smoking causes these
and other such illnesses substantially exceeds the propertion
who do not believe that smoking causes certain illnesses that
the Staff claims have been linked to smoking.

As discussed below (pp. 9-12), these percentages
represent people who believe the various claims about smoking
and health; the proportion of the public aware of such claims

is necessarily even greater. Thus, a full examination of the
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statistics presented in the various studies cited in the Re-
port leads inevitably to the conclusion that if any fact is
better known than the claim that smeoking is hazardous to
health, including the specific health hazards that the Staff
has attributed to smoking, 1t has not been demonstrated. That
is the starting point for any determination of the effective-
ness of the present warning or of the need for a change in the
warning.

2. The Staff Fails To Consider Whether

the Current Level of Awareness Can
Be Improved

Although the statistics quoted in the Report itself
demonstrate an extremely high level of consumer awareness of
virtually all facets of the smoking and health controversy,
the Staff asserts repeatedly that significant numbers of
people do not have the reguisite informatien. Thus, while
conceding that 90 percent of the population is aware of the
Surgeon General's warning, the Staff notes that this means
millions of people-remain unaware of such information. Report
at 17. But the Staff makes no effort to determine whether any
greater level of awareness could be achieved. Had it consid-
ered that guestion, it would have peen forced to conclude that
consumer awareness of the smoking and health controversy is as
high as can be expected.

The studies relied upon in the Report confirm that
consumers already are fully aware of the aileged relationship

between smoking and health. In the Burke studv conducted for

. ————
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the FTC to test the recall of different types of proposed warn-
ings, the maximum unaided recall of any warning was 64 percent
for a lung cancer warning set in a circle. That percentage is
not only far less than the percentage of the population that

is aware of the asserted health consequences of smoking, it 1is
substantially less than the percentage that already is aware

af the claim that smoking causes lung cancer.

The Burke Study also revealed that the highest
levels of recall related tc matters of which consumers already
zare generally aware, such as lung cancer, and that the format
of the warning, not the content, was the most significant fac-
tor in consumer recall. Thus, the Burke Study is consistent
with accepted advertising principles that specific messages
are likely only to confirm what pecple already Know, or to
lead to generalized peliefs =-- in the case of cigarettes, pre-
cisely the information that is conveyed by the present warning
label.!?

i1n sum, the Staff concludes that the cigarette
warning is ineffective without ever considering whether the
current levels of consumer awareness about smoking and health

issues are high, average or low, or whether that awareness can

be increased through advertising. Basic advertising theory,

! Further evidence of this principle is the finding cf the

Burke Study that specific cancer warnings were ''no more effec-
rive than the non=-cancer warnings 1in eliciting mentions of the

relationship between smoking and cancer . . - - These remarks
may reflect some general public awareness o; tne smoKing-cancer
association rather than memory for the ads. Burxe Study

Znalysis at 9.
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as well as the studies relied upon in the Report itself,
establish that public awareness of smoking and health issues
is extraordinarily high and unlikely to be increased. It is
ciear that the public is fully informed about the asserted
health consegquences of smoking under any standard other than
+he unrealistic and unattainable oneé of "perfect knowledge."
B. Neither the Report Nor the Studies Upon Which
It Relies Demonstrate That a significant
Portion of the public Is Unaware of the

Specifics and the Severity of the Health
Hazards That the staff Attributes to Smoking

A cornerstone of the Report is the stafi's conclusion
that consumers lack sufficient specific knowledge of the
nature OT seriousness of the dangers the staff attributes to
cigarette smoking. That conclusion 1s pased on the staff's
misinterpretation cf the information contained in the various
surveys and studies cited bY the Staff, and the Staff's confu-
sion of consumer awareness with consumer pelief.

1. The Staff Misinterprets and Misuses
the Studies

The Staff assumes throughout its discussion of con-
sumer awareness that if a substantial number of consumers do
not know a specific detail about +ne smokKing and health issue
(e.g.. the claim that smoking during pregnancy jncreases the
rask of stillbirth and miscarriage), those consumers are not
sufficiently aware of the general propesition that encompasses
rhav detail (e.d.. the allegation that SWMORILT during pregnancy
increases the risk of adverse effects on the paby) - This

assumption 1is contrary to the actual resu-tTSs 5f the studies

- e e -
ST TR e —

LG 2017686

LRI



cited by the Staff, which uniformly demonstrate that consumers
generally are aware of all of the health dangers allegedly
associated with smoking, even jif they cannot respond correctly
With precise medical statistics concerning those asserted

dangers. Moreover, the Staff's assumption that a person can-

The keport also misuses the results of the detailed
questions included in the studies. Respondents were asked
numerous questions involving specific numbers (e.qg., "Out of
every hundred people who get lung cancer, how many die from
it?"). The Report considers that anyone answering with other
than the correct number is unaware of or misinformed about the
general fact to which the number relates. But as the Report
itself admits, "some of this lack of knowledge, of course, is
due to the use of 28 specific figure . . . in the question
rather than real consumer misunderstanding." Report at 3-22.
In fact, none of the questions requiring the selection of a
specific number, ratio, or Percentage can be considered an
dccurate indicétion of consumer knowledge or awareness about a

Specific health problep.?

! In the eéxample given, from the Chilton Study, only 1ll.6
bPércent of teenagers and 10.8 percent of adults gave the cor-
TeCt answer, 95. Almost 80 percent of Teenagers and adults,
hewever, answered either 45, 75, or 895. Thus, the Report's
concluz=ion that "many Pecple do nct arprecrate the Severity of
lung cancer" (Report at 3-23) unfairly Misrecresents the fact

eatiling BT oot
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The Staff also grossly misinterprets the statistics
by summarizing all responses other than the one deemed cerrect

by the Staff, including "don't know" answers and reasonably

close estimates, as representing people who are completely
Unaware of a particular fact or statement. Such responses,
however, are equally susceptible to the interpretation that
the respondent is generally aware of the fact or statement but
is unsure of the precise number invelved. In the pPreviously
described example, a person who believed that most people with
ung cancer die from that disease, but was not sure whether
the correct proportion is 90, 95, or 97 of 100, might fall
inte the "don't know" category and therefore would be consid-
ered by the Report as a person who is unaware of the severity
of lung cancer. 1In an analogous situatioeon, it is likely that
a majority of the population does not know the precise number
of deaths caused each vYear by traffic accidents, but nonethe-
less is well aware that traffic accidents cause a substantial
number of deaths and are a serious problem in this country.

2. Confusion Between Consumer Awareness
and Belief

The most serious misinterpretation, and one that
renders the entire Report useless, is the Staff's confusion
between consumer awareness and belief. The studies relied

upon by the Staff to demonstrate "knowledge" or awareness did

(footnote cont'd)

that the vast majerity of people are aware what lung cancer is

alleged to have a high mortality rate of &< .east ]l of every 2
©f those suffering from the disease.
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not examine those issues. The 1980 Roper Study, for example,
consists in large part of asking people "how true you person-

ally think" a particular statement is. Respondents were per-
Y

mitted to answer "Know it's true", "think it's true," "don't
know if it's true," "think it's not true," or "know it's not
true." The Staff and the study concluded that those responding

in the latter three categories are "unaware" of the information
cenveyed by the speéific statements made. It is cbvious, how-
ever, that a respondent could be aware of a ¢laim (e.g., that
smoking increases the risk of heart attack) but nonetheless
believe the claim to be untrue.® Similarly, the Chilton Study
contains numerous "true-false" questions that determine belief
rather than knowledge. Even so, most people responded to such
questions with the answers judged "correct" by the Staff. Al-
mest 75 percent, for example, believe smoking does greatly in-
crease the risk of heart attack. This high level of belief
concerning a controversial issue, as oppeosed to mere awareness,
is remarkable. -

The element of disbelief is most apparent with
respect to smokers. The Staff makes much of the fact that

while 90 percent of the population believes that smoking is

: A similar error is apparent in the Staff’'s interpretation

of the Shor Study. As indicated in the Report, respondents in
that study were asked to rate statements according to whether
the respondents strongly believed, believed, were neutral or
uncertain, disbelieved, or strongly disbelieved the statement.
Trhe Report toock the results of this study, which on their face
are directed only to the respondents' beliefs., and concluded
that where respondents either disbelieved ¢r were neutral
acout a statement, the respondents did nct a=sw tne "fact"
thet the statement represented.

-~
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harmful to health, "24% of heavy smokers do not know or believe
it 1s hazardous." Report at 3-5. But the Staff conveniently
ignores the fact that the health consequences of smoking re-
main a controversy and that people are entitled to disbelieve
the Staff-approved version. The fact that smokers consistently
' respond less affirmatively than nonsmokers to statements about
the health hazards of smoking demonstrates that belief, not
awareness, is the factor being tested by the studies.

Had the studies been aimed a2t measuring awareness as
orposed to belief, the questions could have been designed to
el:cit that informatien. For instance, respondents could have
been asked whether they had read or heard that smoking is a
major cause of certain diseases, or whether they are aware
that the Surgeon General has reached certain conclusions about
the health consequences of cigarette smoking. In the Chilton
Study, several gquestions were designed to elicit such aware-
ness. Respondents were asked whether particular diseases had
"been found to be associated with cigarette smoking." Notably,
respenses to such gquestions indicated that the vast majority

of people are familiar with the various health claims discussed

in the Report.:?

! For example, over 8l percent of teenagers and 87 percent

©f adults agreed that cancer of the mouth has been found to be
assoclated with cigarette smoking. Chilvon Study Q41-C. 82
rercent of teenagers and 87 percent of adulzs agreed that
chrenic bronchitis has been found to be associated with smok-
ing. Similar high percentages responded affirmatively to such

guesTtlons concerning emphysema and heart disease.
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In fact, when the guestions reflecting general
awareness about the asserted health hazards of cigarette smok-
1ng are extracted from the overall studies, they establish pre-
cisely the opposite of what the Staff concludes. Most people
are not only fully aware that the Surgeon General has concluded
that smoking is hazardous to health in a variety of ways, but

tc a large extent believe those conclusions.
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11. THE SMOKING AND HEALTH CONTROVERSY

The Federal Register notice of June 10, 1981, asks
two guestions about the Report's discussion of "evidence
linking smoking with many specific health consequences." The
questions are: (1) "Has the staff accurately summarized the
available medical evidence?" (2) "Is there additional evidence
which should be considered?"

The Staff summary is so inaccurate and so prejudiced
that it would be fruitless to provide "additional evidence" to
be "cecnsidered." The Staff obviously has decided tc impose
scientific conclusions by fiat and to find a way to correct
anyone who does not give an "acceptable" answer to such con-
clusions.

A. The Staff's Review of the Evidence on
Smoking and Health Is Biased

In many respects, the Report is similar to cther
governrment reports on smoking and health, in which the repeti-
tior of old claims is a vehicle used to support the position
that new evidence has been discovered or that previously
stated conclusions are moere credible. A prime example of the
use of this technique in the present Report is the Staff's
citation of the "fact" that 300,000 deaths annually are caused
by smoking to support its claim that smoking 1s known to be
more hazardous to health than was thought in 1964. Report at
11. The "300,000 deaths" figure, however, is not fact but
rather nas been part of the folklore of the anti-smoking

camcaign since at least 1965. It has not on.y not changed
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since 1965, it was discredited when it was first published and
it remains discredited today. When several anti-tobaccoe scien-
rists used the 300,000 figure during congressional hearings in
1965, all conceded that they had gotten the figqure from one of
two sources, each of whom credited the other as his source.!®
There was no scientifically adequate statistical basis for the
figure in either case. Nevertheless, this number has been
pandied about for seventeen years as a scare tactic, handy to
pull out as "proof" that some further restriction of cigarette
advertising is necessary. It is disappointing, but not sur-
prising, that the Staff has cited this number as "fact" in the
current Report. It is inexcusable, however, that the Staff
then uses that figure as an example of the ineffectiveness of
the cigarette warning because many people do not "know" this
newly discovered "fact."

The information summarized in the Report does not
establish a causal relationship between smoking and diseases
statistically associated with smoking. It does not establish
a causal relationship between smoking and lung cancer, heart
disease or chronic obstructive lung disease. It does not
establish a causal relationship between smoking and fetal
injury. It does not prove interaction between smoking and

irth control pills or occupational exposures. It does not

! [Tc be included.]
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prove that carbon monoxide as found in tobacceo smoke is dan-
I gerous. In short, the Report is a totally inadegquate review
of the scientific controversies that surround the many ques-
tions of smoking and health.
B. The Staff's Discussion of Smoking's Alleged

Connection With Specific Health Hazards Is
Biased

Specific examples of the Staff's bias abound.
With respect to pregnancy, for example, a recent editorial
on "Precursors cof Preterm Delivery" appearing in the Lancet,
May 16, 1981, commented on a number of variables identified

in a study of low birth weight babies:

"At first sight many of the above factors
raise hopes ¢of preventive measures such as
family planning, restriction of smoking and
alcohol consumption, an appropriate diet,
and exercise. But, supposing that women
were prepared to modify their behaviour and
that they had access to safe contraception
and that tobacco prometions were banned and
smoking and drinking during pregnancy dis-
couraged == could we promise a dreop in
preterm delivery? The answer must be in
the negative. No amount of mathematical
manipulation can show that such associations
are directly causal rather than purely in-
dicative of a certain type of person."
(Emphasis supplied)!

Yet the Report states unequivocally: "Studies show
that maternal smoking during pregnancy . . . leads to signifi-

cantly smaller average birth weight. However, a large percent-

age c¢f pecple . . . are not aware of the serious consequences

! "Precursors of Preterm Delivery," Lancet I: 1087-1088,

May 16, 1981.
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{ maternal smoking during pregnancy." Report at 3-34 {Emphasis

supplied).

That statement is a parody of science and semantics.

The editorial board of a major medical journal such as Lancet

cannot say that it knows that smoking causes light weight

babies, yet the Staff concludes that clgarette advertising is

deceptive because many lay persons do not "know" what the Staff

simply asserts to be a fact.

The Report's summary of low-"tar" cigarettes provides

2 similar example. The smoking and health controversy has not

been notable

n

of "tar" and

for producing FTC staff objectivity on the issue

nicotine, and the current Report has carried on

this tradition.

In
that it consi

or nicotine,

1959 the FTC informed Cigarette manufacturers
dered "all representations of low or reduced tar

whether by filtration or otherwise, to be health

claims" and forbidden by the Commission's Cigarette Advertising

Guides.! Dpur

ing congressional hearings in 1965, the Chairman

©of the FTC specifically warned that calling attention to "tar"

and nicotine

figures could result in "misleading" the public.?

Less than a year later, in March 1966, the FTC announced a com-

plete reversal of its pPosition: cigarette manufacturers would

1

Bowman Gray,
Fer 17, 1959,

2

AN e S g B2 (.
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Cecrrespondence, Brain, W., Federal Trade Commission, to

President, R. J. Reynolds Tobacco Company, Decem-

Hearings on Cigarette Labeling and Advrertising Before
the Senate Comm. on Commerce, 89th Cong., 1st Sess., pt. 1, at
419 (1963).
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be permitted to disclose "tar" and nicotine content in adver-
tising. The reason given was that the information "may be
material and desired by the consuming public."?

The Public Health Service held a meeting in June
1966 on "tar" and nicotine. The PHS stated in its report fol-..
iowing that meeting that the "preponderance” of existing evi-
dence "strongly suggests" that the lower the "tar" and nicotine
content of cigarettes, the less harmful the effects.? This
position was adopted by the FTC and the industry was enccuraged
to reduce "tar" and nicotine content.

In November 1967 the ETC published the results of
the first of twenty-one tests of "tar" and nicotine yields
made in its cigarette testing laboratory. In 1970, the FTC
proposed a rule reguiring "rar" and nicotine listing in ciga-
rette advertising. In response to this action, cigarette
manufacturers agreed voluntarily to disclose "tar" and nicotine
content of cigarettes in all advertising. This plan was
accepted by the Commission.

In 1972, then Senator Moss, no friend of smeking,
said: "Several cigarette marketers as well as the Public

Health Service have made significant efforts to promote low

Federal Trade Commission, News Release, March 25, 1966.
2 Puclic Health Service Technical Keport. Reviewing Pro-
gress Made Toward the Development and Markezing of a Less
Zazardcus Cigarette, 90th Cong., lst Sess.. at 7 (1968).
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tar and nicotine content. That activity is to be commended
since much of it has been done in a fairly responsible man-
ner."?

Nearly SO percent of ciéarettes sold today are in
the "low tar" segment of the market (less than 15 milligrams}).
For some time it has been acknowledged that the average "tar"
and nicotine content of cigarettes has been reduced by over 50
percent since the 1950's. In fact, sales-weighted average
"rar" content has dropped from 38.4 milligrams in 1956 to 13.2
in 1980.

Yet the Report, in its universal condemnation of
tobacco, downplays the industry's reduction of "tar" and nico-
rine. A multitude of speculatiocons are advanced and the Staff
says: "Given the current state of scientific knowledge, it
is, therefore, necessary to proceed cautiously before conclud-
ing whether low 'rar' and nicotine cigarettes are significantly
less dangerous than other cigarettes." Report at 1-32. What-~
ever happened to the "serongly" suggestive evidence the ETC
referred to fifteen years ago which led it to encouragde the
reduction of "tar" and nicotine content?

C. The Staff's Discussion of the Tobacco

Industry's Position With Respect to the
Scientific Evidence Is Biased

The Staff's attack (at pp. 1-58 through 1-85) on the

positions set forth in a 1979 review of the smoking and health

1

Hearings on Public Health Cigarette Amendments of 1971,
Before the Senate Comm. on Commerce, 92nd Cong., 2nd Sess..,
pt. 1, at 2 (1972).
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ccntroversy by The Tobacco Institute reveals the extent of the
Staff's bias! and the conseguent flaws in the Report's review
of the evidence concerning smoking and health.

Thus, for example, the Staff attempts to refute the
position that epidemiological studies cannot establish causa-
tion, and in deing so reveals a basic misunderstanding of
epidemiology and its legitimate uses. Consider a few scien-
tific comments on the subject:

"[T]he elementary but highly seductive fallacy
of identifying association with causation
continues to plague many studies.?

* k * * w® K

In medicine, much meore than correlation is
necessary to establish causation.’

* % * ® ® %

Epidemioclogical studies, even prospective
ones like the Seven Countries Study, cannot
prove cause-and-effect when the end-point,
'effect', is an outcome of a chronic noncom-
municable condition. . . .epidemiological
evidence can be cited only as being consis-
tent, or inconsistent, with the hypothesis in
question. "

! The Tobacco Institute review also demonstrates that the
1979 Surgeon General's report (heavily relied upon by the
Staff) itself failed adequately to report on the scientific
state of the art.

: Burch, P., "Pathology, lInference, and Carcinogenesis,”
Pathol Annu, Part II, 15: 21-44, 1980.

! Colton, T., Statistics in Medicine (Boston: Little, Brown
and Company, 1974)}.

‘ Keys, A., et al., "The Diet and All-Causes Death Rate
in the Seven Countries Study," Lancet II: 3&-61, July 11, 1981.
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Distinguished scientists continue to achere te the
basic premise asserted by Fisher, Berkson and others that
statistical comparison between smokers and nonsmokers cannot
astablish cause and effect.! People self-select whether they
will smoke or not, how much they will smoke and whether they
will gquit. This remains as true today as it was a guarter-
century ago.

The tobacco industry is not "attacking” epidemiology
in peinting out these limitations. Rather, it is raising a
legitimate criticism of the extrapolation and decision-making
that can occur when such limitations are ignored.

The Staff -- anxious to make a point -- has ignored
more than the warnings about the limitationé of epidemiology.

+ has also disregarded the many shortcomings of epidemiologi-
cal studies used against smoking. While the Report criticizes
the tobacco industry for challenging "the design or methodology
of the studies relied upon to show the health hazards of
smoking" (Report at '1-63), this comment simply illustrates the
Staff's unwillingness to acknowledge the questionable gquality
of many population studies. It would be hard to believe, for
example, that the Staff has never considered the work of Dr.
Alvan Feinstein, Professor of Medicine and Epidemiology at
Yale University. Dr. Feinstein has described repeatedly how

detection bias (looking harder for lung cancer in smokers and

i Fisher, R., Smoking. The Cancer Controversy (EZdinburgh:

Ci:zver and Boyd, 1959).
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therefore finding it more often) can distort statistical data
about smoking and lung cancer.' The Staff has similarly omitted
mention of Dr. Theodor Sterling, an expert in computerized
health information who has reviewed the data from twe large
epidemiclogical studies frequently cited as "proof" that smok-
ing causes disease. In one such study, he found basic errors
in ¢lassifying people according to their smoking habits.? In
the other, he found that certain disease patterns in the study
ropulation (e.g., breast cancer, lung cancer, emphysema) were
considerably higher than in the U. S. population it is supposed
to represent.? Government scientists have also criticized
these studies: '"While several significant studies had been
conducted earlier, such as those by Hammond and Horn, they were
for the most part not based on scientifically designed proba-

bility samples, and were therefore more subject to the criticism

! Feinstein, A. and C. Wells, "Cigarette Smoking and Lung
Cancer: The Problems of 'Detection Bias' in Epidemiolegic
Rates of Disease," Clin Res 22(3): 535A, April, 1974; Fein-
stein, A., Quoted in "Smoking Link to Lung Ca Termed Piagnostic
Bias," Family Practice News, July 15, 1974; Feinstein, A. and
C. Wells, "Cigarette Smoking and Lung Cancer: The Problems of
'Detection Bias' in Epidemiologic Rates of Disease," Trans
Asscc Am Physicians 87: 180-185, 1974.

2 Sterling, T., "What Happens When Major Errors Are Dis-
covered Long After an Important Report Has Been Published,"
Presentation before the American Statistical Association An-
nual Meeting, Washington, D.C., August 16, 1379.

! Sterling, T., "A Critical Reassessment of the Evidence
Searing on Smoking as the Cause of Lung Carncer," Am J Public
Zea_Tn 65(9): 93%5-953, Septemper, 1973.
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that the finding could not be generalized to the total pepula-
tieon."?

The Staff alsc argues that conclusions about causa-
Tien can be made without understanding the bioclogy of how a
disease is caused. Report at 1-61 and 1-62. This attempt to
downplay biclogic mechanisms is predictable. The Staff wants
to draw firm conclusions in the face of numerous questions
that remain in the area of basic science. For example, while
"no well-designed and well-conducted experiments have shown
that cigarette smoke causes lung cancer in animals,"? the Re-
port totally ignores the implications of such negative animal
data.

The Staff's argument that biologic mechanisms are
insignificant is also hard to take seriously in light of its
discussion about heart disease. The Staff has taken a "causa-
tion made easy" approach to heart disease: it states that

smoking is one of the three major risk factors for heart

attack, and then assumes that smcking accounts for one-third
of all deaths from coronary heart disease. Report at 1-18.
This naive reasoning completely ignores several indisputable

facts that contradict the Staff's conclusion: (1) the major

! Wilson, R., Statement, National Commission for Smoking

and Public Policy, Philadelphia, Pennsylvania, June 16, 1977.
: Feinstein, A., Comments in "Discussion®™ ¢Z presentation

by P. Burch, Smoking and Lung Cancer: The Froplem of Inferring
Cause (With Discussion), J R Statist Soc A lé&i(Part 4): 437-

477, 1978.

e - TR i T
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studies on heart disease list far more than three risk factors,
(2) risk factors are.not necessarily causes, and (3) meaningful
figures cannot be obtained by dividing the number of coronary
heart disease deaths by the number of risk factors.
Developments in research on atherosclerosis illus=
trate the importance of biological mechanisms. Certain animal
research by Astrup and co-workers has been cited for the past
fifreen years as "proof" that the mechanism by which smoking
supposedly causes heart disease involved carbon monoxide
("co").! In the 1970's, doubt was expressed about the Astrup
findings because other researchers were unable to confirm
chem.? Finally, the Astrup group tried to reprocuce their
earlier results and found that "no significant morphological
changes were present to discriminate between experimental and
control animals."? Perhaps more clearly than any other recent
experience, this turnabout on heart disease highlights the

necessity of scrutinizing easy answers and emphasizing biologic

1 Astrup, P., et al., "Enhancing Influence of Carbon Mon-
oxide on the Development of Atheromatosis in Cholesterol-Fed
Rabbits," J Atherosclerosis Res 7. 343-354, 1967.

2 Armitage, A., et al., "The Effects of Carbon Moncxide
on the Development of Atherosclerosis in the White Carneau
Pigeon," Atherosclerosis 23(2): 333-344, 1976.

Theodore, J., et al., "Toxicological Evaiuation of Carbon
Mlonoxide in Humans and Other Mammalian Species," J Occup Med
13(5): 242-255, May, 1971.

3 Hugod, C. and P. Astrup, "Morphological investigaticns
on Histotoxicity of Gas Phase Constituents of Tobacco Smoke
in the Rabbit," Abstracts of the Fourth Worlid Cenference on
Smeking and Health, Stockholm, Sweden, June -&-22, 1979.
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mechanisms. Yet the 1981 Surgeon General's Report describes

Astrup's initial work on atherogenesis without mentioning the

later disavowal.'®

The Staff is also unconvincing in its attempt to
discredit the constitutional hypothesis that smokers are more
prone to disease than nonsmokers because of certain underly-
ing constitutional differences between the groups. Report at
1-62, 1-63. Many studies have found that smokers as a group
differ from ncnsmokers. Cigarette smokers may tend to be more
active, more extroverted -- and more prone to Type A behavior
-- than nonsmckers. When such genetic and lifestyle differ-
ences repeatedly occur, is it not reasonable to study the
hypothesis that differences in disease patterns are related to
factors other than their smoking? The tobacce industry does
rnot maintain that a constitutional/stress theory is the expla-
nation. It does believe, however, that serious consideration
TusT be given to alternative explanations == consideration
that cannot be accomplished in the presence of biased, dogmatic

and foregone conclusions.

! 1981 Report of the Surgeon General, p. 118.

[
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171. THE NATURE AND PURPOSE OF CIGARETTE ADVERTISING

Since the Report is the result of a comprehensive
five~year investigation of cigarette advertising, it might be
expected that the Staff would devote substantial and careful
attention to that subject. This is not the case. In a Report
not characterized by clear or objective analysis, the discus=-
sion of the nature and effect of cigarette advertising stands
out as the briefest and most superficial. The Report clings
single-mindedly to the unfounded notion that cigarette adver-
tising is aimed at luring nonsmokers to take up smoking even
though it is clear that the objective of cigarette advertising
is to persuade smokers to select a particular brand of ciga-

rettes.

A. Cigarette Advertising Is Intended To Persuade
smokers To Purchase a Particular Brand
of Cigarettes

The Staff has attempted to create the impressicn
that the tobacce industry has used advertising to subvert the
conclusions of the Surgeon General in an attempt to persuade
pecple to smoke. Thus, the Report begins its discussion of
cigarette advertising with the observations that "cigarette
advertising continues to be pervasive in American society,"

arnd "is a dominant force in" print and outdoor advertising

media. Report at 2-1 (emphasis added). One wonders how any
sorm of communication that is completely exciuded from tele-
vision and radio can be considered pervasive 1n contemporary

society. And the phrase "dominant force®” suggests that unlike
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kN
advertisers in any other consumer product in %\
by
advertisers exert some mysterious or unseen - \\K
sumapbly in an evil cause. The facts are gquite the A,
'y,

frem these and similar insinuations that pepper the Repo.

Cigarette advertising has been shaped by circum-
stances. Following removal of cigarette advertising from the
broadcast media and its resulting confinement to the less
effective print media, the industry made compensatory increases
in advertising expenditures to offset the loss of radio and TV
exposure. As discussed in the 1969 FTC Cigarette Report, PP
7 and 10, radie and television accounted for more than three-
fourths of all cigarette advertising expenditures in the years
preceding the broadcast ban. The necessary adjustment in
sdvertising practices was obviously tremendous, and completely
unprecedented in any consumer-geods industry.

At the same time, cigarettes were changing, and
brands were proliferating in an unprecedented manner. The
cigarette market ig' in the midst of experiencing, and adapting
to, a major shift in consumer preference in favor of lower
"ear" cigarettes, and every cigarette manufacturer, to remain
competitive, must be represented in that expanding segment of
the market. Low "rar" brands accounted for more than 40
percent of all cigarette sales in 1980, compared to 2 percent
just six years earlier. Today there are more than 180 dif-
ferent brands or brand variations competing for market shares.

This is a market development that the FTC itself has long

sought:
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nphe Commission hopes that the propeosal

to disclose rar and nicotine content in
eight manufac-

cigarette advertising made bY
. will lead those

turers when implemented
smokers e to kick the habit to

greater i braining a low tar and
nicotine cigarette, and resultant competition
to meet that interest. 1970 EIC Cigarette
Report. P- 15.

e to these shiftin

who are unabl
nterest in ©

g consumer preferences,

In respons
<here have been frequent new prand jntroductions in recent
years that reguire especially heavy advertising «fforts in
order to pbring them to smokers' attention. This 15 2 simple
hat earlier FTC studies have examined

£ marketing life t
e current Report have

fact ©

in detail, and which the authors of th
conveniently chosen to ignore. In 1879, for example, the
staff of the FTC Bureau of Economics reported:
vgeing first in the market 1is not a sub-
:-uxe for adve:tising. o the contrery,

sTi<

whers price co:;e:iti:: i= significa::iy
absent, advertising becomes increesi:g;y more
important to new entry- In his study of
cigarettes, Alemson notes:

' pdvertising, through various media, 1is
instrumental in informing the largest
possible pumber of people . - - that the
newly launched cigarette prand 1is exclu-
sively designed to cater to their par-
gicular tastes. Market segmentation
would be jnoperative witnhout the

appropriate use of advertising {Alemson,

1970, P- 296] .-

BY informing & jarge number o potential
consumers, advertising may serve a5
popularizing the new prand and speedind its
growth and acceptance. 1f the advertising
makes an associatien petween the pcoular

- - - - - — —

i ——— A -
¢ s TS SR
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tastes and the brand, consumers may bestow a

‘long-term benefit to the brand by identifying

the brand with the newly formed submarket.'™?!

The tremendous effect of brand proliferation on
advertising expenditures is revealed in the Report itself,
alzhough the Staff did not recognize it because of its failure
tc engage in any meaningful analysis of the data. Thus, the
Report states tnat the real growth in cigarette advertising
petween 1967 and 1979 was more than SO percent. Report at
2-&. It then states that the percentage of cigarette adver-
tising for the newer, low "rar" cigarettes increased from 5.5
percent of the total in 1967 to 66.9 percent in 1979 (id. at
2-7), which means that the newer brands account for more than
+he entire increase in cigarette advertising. The advertising
sor the older brands actually has declined in real terms by
almost 50 percent.

When business magazines, which have no axe to grind
on the smoking-and-health issue, report on cigarette advertis-
ing practices, they alsc perceive that the advertising is

entirely brand oriented. Business week (which carries no

cigarette advertising itself) recently reported on cigarette
marketing in its issue of December 15, 1980, pp. 56-57. The
article contained a full description of the intensely competi-

rive character of the cigarette market, and reflected the

! Wwhitten, Brand Performance in the Cicgarette Industry and
he Advantage to Early Entry, 1913-74, Bureau cf Economics
Staff Report to the Federal Trade Commissidn (June 1979),

pp. 6=7.

- o= *-I!!!!!I -_“‘_ T, e
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very small slices of market share by which success is measured
in the industry. For.example, the Newport brand moved up five
netches on the industry sales chart by virtue of an 18.5
percent sales increase in 1980, but ended up with a total
market share of only 1.9 percent. Indeed, the difference in
market share between Newport, which ranked 13th in sales, and
Tareyton, the brand five notches below it in 18th place with a
1.69 percent market share, was only one-fifth of one percent.

As a practical matter, therefore, it is evident that
a cigarette advertiser need achieve only a very limited objec-
tive, switching the brand preference of a small portion of
existing smokers, in order to enjoy notable commercial success.
Yet the superficial Staff study of "recent cigarette advertis-
ing" and the "overall advertising context" (Report at 2-1)
does not even mention the brand-promotion purpose of cigarette
advertising.

B. Cigarette Advertising Has Not Had the Effect
of Increasing the Number of Feople Who Smoke

Not only is cigarette advertising not designed
to promote smoking; it has not had that effect. Goverment
authorities confirm this fact. The Public Health Service, for
example, reports a sharp drop in smoking among young people:

"Perhaps the most dramatic change in
substance use now taking place among American
young people is the sharp drep in regular
cigarette smoking. (Daily use dropped 47
this year to 21%.) The rate of deciine
appeared to accelerate this year among both
males and females. We are inciined to at-
trirucze this change to a2 long-term Lncrease
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smoking as well as to a sharp decrease in
the perceived peer acceptance of smoking."
National Institute on Drug Abuse, Highlights
From Student Drug Use in America 1975-1980,

p.- 7.

The National Institute found that the proportion of
high-scheol seniors who say their peers would disapprove of
their smoking has risen from 55 percent in 1875 to 74 percent
in 1980, and the proportion of them who expressed personal
cdisapproval of pack-a-day smoking has increased from 66 percent
in 1977 to 71 percent in 1980. (ld., p. 97.) Similarly, the
Surgeon General's 1979 Report, pp. 17-15, says that "cigarette
ads are perceived by teenagers as hypocritical and are listed
as 'least-liked' . . .."

In the real world in recent years there have been
dramatic changes in market shares and ranking among the ciga-
rette manufacturers and among brands, plus a spectacular
multiplication of brands, without significant increase in
total volume. It is‘demonstrable that almost the entire
growth of the newe¥, low-"tar" cigarette brands has been at
the expense of the older, "eull-£flavor" brands, some of which
have all but disappeared from the market. These facts strongly
confirm the view generally held by all but the FTC Staff that
both the purpose and the effect of cigarette advertising is
strictly inter-brand competition.

cC. Cigarette Advertisements Are Brand Fromotional
and Make No Explicit or Implicit EHealth Claims

In criticizing the themes and images commonly used

in cigarette advertising without even recognizing that such

EREE YW g e s ———— - — — B . SoMENTT . T R
. = T A
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images are important brand-identification tools, the Staff
holds doggedly to the assumption that such images are designed
<o tout the desirability of smoking generally, in order to
cenvert nonsmokers to smokers. The basis for this assumption,
supported only by its fregquent repetition, goes completely
unexamined or supported in the Report.

The fact is that the content of cigarette advertising

1= not directed to nonsmokers, but rather is completely con=

tn

si1stent with the goal of inter-brand competition. Cigarettes

h are advertised and sold exclusively on the basis of brand
identification, with virtually no reference to the manufac-
~urer's identity. Each advertisement extols the virtues of a
particular brand; none promotes a particular company's stable
of prands or the notion that smoking in general is desirable.

j The inference drawn in the keport that the use of
attractive, young-adult models, many portrayed in the context
of outdoor activity, are implicit health claims is highly
imaginative but baseless. Cigarette advertisements are no
4different in this respect than advertisements for such consumer
preoducts as soft drinks, beer and cosmetics. It is normal and
reasonable to have the models engaged in activities that are
pepular with, and typical of, the age group that are the
principal consumers of cigarettes. And since the main theme
sf most cigarette advertising is good taste and plieasure, the
illustrations used are naturally chosen To evoke an associat:ion

L. TL.23SUT3ISLE lTages.

LG 2017712



- 52 =

The Staff complains that cigarette advertising
portrays smoking as compatible with a wide range of athletic
and healthful activities. Report at 2-13. But many tennis
players, surfboarders, professional athletes, manual laborers
and others who engage in athletic or other physical and health-
ful activities are also smokers. They and other smokers
generally look, feel and act about the same as nonsmoKers.

In fact, studies reported by the Surgeon General show that
smokers tend to be more extroverted, sociable and care-free
cnan nonsmokers (1964 Report, pp. 365-366; 1979 Report, PP-
18-5-18=7), and some studies have shown that smokers tend to
participate more often in sports and physical activity and to
have larger body dimensions than nonsmokers. (1964 Report,
pp. 372-373, 385-388).

Clearly, there is no basis for the Staff's implica-
+ions that the models and settings used in cigarette advertis-
ing are not fairly representative of the young-adult age group
whose members are the principal consumers of cigarettes and of
+he kinds of activities they typically enjoy. As to their
apparently healthful looks, most persons in that age greup,
whether smokers or not, look perfectly normal and healthy.
~rn mosels uBes in cligarette adverTizing are not ncoIe attrac-

-
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setting. Menthol cigarette advertisements often feature green
colors, leafy glades, snow-capped mountains, waterfalls and
other scenes evoking the image of cool, refreshing taste.
Nothing could be more appropriate. Such images are universally
used to represent the cool sensation of menthol or mint,
whether the product be cigarettes or shaving cream, but the
staff somehow finds hidden health messages when the product 1is
cigarettes.

The use of seasonal themes is also considered
subversive, as evidenced by the Report's denunciation of a
"Christmas advertisement for Marlporo" that allegedly por-
zrayed the "reflective pleasure of tobacco" and unified "the
desire for a perfect Christmas with the experience of smoking."
Report at 2-2 and 2-3. The Sstaff failed to mention that
Clement Moore employed the same anxiety-relieving technique
in his subversive portrayal of a wreath of smoke encircling
the head of a pipe-smoking Saint Nick as he paused by the
fireplace.

The Report's criticism of the industry's vigorous
competitive promection of low "car" and nicotine cigarettes is
equally strained and more than a little disingenuous in its
attempt to create the impression that it is the tobacce in-
dustry, rather than the government itself, along with private
rea.tn agencies, that has actively publicized and promoted the
idea that low="tar" cigarettes are less nazardous to health.

2s stated earlier, when the FTC decided in 1939 that "all

- + — —————
. —g— - =T e - i)
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representations of low or reduced tar . . . will be construed '
as health claims,” the industry voluntarily agreed to eliminate

all references to near" from its advertising. It was the FTC

jrself that, a few years later, -eversed its position and

ipitiated a campaign that resulted in the industry's acceptance

of the commission's request that all cigarette advertising

disclose "tar" and nicoctine content. Now the industry is

+aken to task for advertising precisely what the FTC required

it to advertise.

This undiscriminating and unrelenting criticism of
any cigarette advertising theme is not new; the Report 1is
merely the latest in a long and repetitious line of FTC annual
repcrts on cigarette advertising that have found each and
every "image" employed in any cigarette advertisement to be
designed for some improper purpose through the technique of
"associating cigarette smokKing with individuals, groups or
ideas worthy of emulation or likely to be emulated.”" 196¢ FTC
Cigarette Report, p. 14. Thus, the current Report cemplains
about the use of images of active, outdoor types, as well as
about sophisticated women in evening dresses, about images
of lean, white cigarettes and slim, brown cigarettes. Report
at 2-11, 2-12. Previous FIC reports have singled out for
men--on images of a "serious, work-shirt ciad woman," and

other "depictions cf women in work situations"™ (1974 Report,

op. 5-6); a "serious blue-jean clad man and the egually serious
man in a business suit and tie" (id., B. 51: "fashicnably
=
T R S - -
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attired, contemporary women" and "a feminine image . . , which
featured floral arrangements as a background" (1971 Report, p.
11); "a no=frills masculine individual” who resists "fads and
gimmicks" (ibid.); "choosy men and women who 'won't settle for
less'" (ibid.); a couple sitting in a stadium in the rain who
don't "cop out" (ibid.); "individual men and women, as well as
courles, relaxed during numerous 'L&M mements'" (ibid.); "men
of the sea" (1970 Report, p. 8); "stylish young female models
in such glamorous settings as a castle, a sailboat, and a
Mercedes roadster" (id., p. 9); "an intense young couple who
Stared straight ahead, with a somewhat brooding look on their
intelligent, stylish faces" (id., p. 10); couples "depicted in
gourmet food stores, unfinished furniture shops, and at home
in their own flower garden, displaying their sophisticated
good taste" (ibid.); an "enigmatic, sinister fellow in the
wrap-around shades" (ibid.); the "nice" Lark people, "such
work-a~day folk as parbers, tailors, housewives, photographers,
secretaries, weekend golfers, and pPoker players™ shown in
settings that "are defihitely middle class and usually not
glamorous” (ibid.).

In sum, it is clear that literally any advertising
theme or illustration that a cigarette manufacturer may choose
to use will be Criticized by the Staff no matter how great the

strain on credibility. That is because the Staff opposes

clgare=tte advertising of anv sort. The 1970 FTIC Report

contained the Penetrating observation that "ail cigarette
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advertising observed to date presents the advertised brand in
a favorable light," and then proceeded with the following

criticism of that phenomenon, disclosing the Staff's view of

now the cigarette companies ought to advertise their products:

"1n addition tc this general tendency of
all cigarette advertising [py its mere existe-
ence] to allay fears about the danger to
health, many specific advertisements and cam=
paigns help relieve anxieties by the scenes
they depict. When people are displayed,
whatever their age, occupation or activities,
they are happy. and apparently healthy people.
The Marlboro cowboy 1s seen galloping through
the rain or sitting around a campfire, not
occupying a bed in an emphysema ward, or even
a lonely bunkhouse. An "L&lM moment" never
takes place on the steps of a church immedi-
ately after a funeral, or anywhere near a
hospital." Id. at ll.

This relentlessly hostile and punitive approach to
commercial advertising, divorced from any semblance of objec-
tivity or practicality, characterizes the present Report as
well, and substantially undermines the Staff's discussion and

conclusions about cigarette advertising.

T
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1v. THE LAW APPLICABLE TO CIGARETTE ADVERTISING

A. Cigarette Advertising Is Not Deceptive
Within the Meaning of Section 5

Even the Staff does not contend that cigarette
advertising contains affirmative claims concerning health. To
the centrary, every cigarette advertisement carries an affirm-
ative health warning, unlike advertisements for other consumer
products such as meat, eggs, alcoholic beverages, hair dryers,
and cosmetics that also have been linked by various government
agencies to various health hazards. The Staff is thus reduced
to the novel theory that such advertising is deceptive if it
does not affirmatively and successfully educate every member
of the public about every detail of the massive compilation of
statistics and observations set forth in the 1,158 page 1979
Surgecn General's Report -- or more to the point, if it omits
information that in the Staff's view would induce consumers to
stop smoking if they were aware of it. There is no legal

pasis for such a theory.!

: The Staff's theory of deception 1s of course predicated

on the acceptance of the Report's summary of the smoking and
health controversy as fact. As we have demonstrated in these
comments, that predicate is erroneous. At best, the health
claims made by the government and rehashed in the Report
create a controversy that need not be disclosed in advertising
unless the advertiser makes a representatiocn concerning one
side of that controversy. National Commission on Egg Nutrition
v. FTC, 570 F.2d 157 (7th Cir. 1977}. Since cigarette adver-
+:isements make noc such representations, discliosure of the
Staff's views is not regquired in such advertisements. In any
event, the current warning included in every cigarette adver-
risement sets forth the essence of the government position on
the smoking and health controversy.
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An advertiser has no duty to educate the public or
counter erroneocus public beliefs about the effects of its
product unless those beliefs have been fostered by the adver-
tiser's representations. For example, in Alberty V. ETC, 182

F.2d4 36 (D.C.Cir.), gert. denied, 340 U.S. 818 (1950), the

court of Appeals held that in the absence of any evidence that
consumers had been misled by advertising for an iron supple-
ment, the Commission could not regquire the advertiser to
disclose that the supplement would not benefit the majority of

persons suffering from lassitude. As the Court explained, 182

F.2d at 39:

"We think that neither the purpose nor the
terms of the [FTC Act] are so© broad as the
encouragement of the informative function.
Both purpose and terms are to prevent falsity
and fraud, a negative restriction . . .. It
would be ideal from the buyer s peint of view
if all advertisements were required to describe
the product with cold precision, to enumerate
with fidelity its shortcomings, and to call
attention to the circumstances in which it is
valueless . . .. But we think that the nega-~
tive function of preventing falsity and the
affirmative function of requiring, or ehcour-
aging, additional interesting and perhaps
useful information which is not essential to
prevent falsity, are Two totally different
functions. We think that Congress gave the
Commission the full of the former pbut did not
give it the latter . . .. When the Commis~
sion goes beyond [the prevention of falsity
and fraud]) and enters upon the affirmative
task of encouraging advertising wnhich it
deems properly informative, it exceeds its
authority." (Emphasis supplied)

The FTC itself reached the same conzlusion in IT

Continental Baking Co., 83 F.T.C. 865 (1973). That case

involved advertisements that claimed that =o5st2s55 snack cakes
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offered "good nutrition" because they were enriched with
vitamins and minerals. The Staff contended that the "good
nutrition" claim was misleading because the advertisement
failed to disclose that Hostess snack cakes contain large

amcunts of sugar. In rejecting the staff argument, the Com-

mission stated:

"[1]t would be unrealistic to impose upon the
advertiser the heavy burden of nutritional
education, especially with respect to radio
and TV commercials which in many cases are
shorter than 30 seconds and seldom as long as
60 seconds . . .. in the final analysis, the
question whether an advertisement requires
affirmative disclosure would depend on the
nature and extent of the nutritional claim
made in the advertisement." Id. at 965.
(Emphasis added. )

Thus, in the absence of affirmative representations
that need to be remedied, the FTC cannot legally compel ciga-
rette companies to disclose specific health information in
rheir advertisements. Although the Staff may assert that
~onsumers wish to receive such information, the Commission has
noc power to obligate advertisers to provide all potentially
interesting information regarding their products.

No case brought under section 5 of which we are
aware is contrary to this conclusion. All involve affirmative
nealth, safety, pricing and other claims that were found by
the Commission to be likely to deceive a substantial portion

of the buying public. For example, in American Medicinal

troducts, Inc., 32 E.T.C. 1375 (1941). aff'd, 136 F.24 426

(éth Cir. 1943), the only case cited by the Staff in support
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of its contention that there is precedent for requiring spe-
cific health warnings relating to cigarette smoking (Report at
4-28, 4-29), the respondents had affirmatively represented
that a thyroid extract product, Re=-Duce=-0ids, was a cure or
remedy for obesity and constituted a safe, competent and
effective treatment. Some, but not all, of the advertisements
contained gualifying language including conditions for which
use of Re-Duce-0Oids was contraindicated. The Commission found
that consumers could not self-diagnose various of the contra-
indicated conditions, and that the use of a thyroid extract
even by normal individuals had to be medically supervised.
Consequently, the FTC required that future advertisements
contain an expanded list of hazards potentially resulting from
use of Re=-Duce-0ids, and the disclosure that Re-Duce-0ids
should only be used under competent medical supervision.

The facts of that and similar cases are clearly
distinguishable from cigarette advertising. In American

Mecical Products, consumers were urged to buy a product as a

cure or treatment for a specific health problem; obviously,
such direct and affirmative health representations necessi«
tated adequate disclosure of the health effects of use of the
product. Cigarettes, however, are not advertised as health
remedies, and no consumer buys cigarettes for the cure or
~veatment of a health problem. But even if one might, the
warning contained in every cigarexze advert.sement insures

that no consumer would be misled and assume that health eifects

are claimed for cigarettes.
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The Report, in fact, does not seriously dispute this
point, but instead contends that cigarette advertisements are
deceptive because consumers are "uninformed" (rather than
misinformed) about the details of the smoking and health
question. Report at 4-5. As these Comments have demonstrated,
the Staff's premise that consumers are uninformed clearly is
invalid. In any event, however, an advertisement cannot be
considered deceptive within the meaning of Section 3 if it
fails to disclose information about which consumers merely are
uninformed; deception may occur only when consumers are mis-
informed about the effects of the product advertised. That
proposition is established by one of the very cases relied

upon most heavily by the staff, Simeon Management Corp. V.

ETC, 579 F.2d 1137, 1146 (9th Cir. 1978).

The Staff similarly misstates the law when it implies
that cigarette advertising is deceptive because consumers
allegedly dc not “spontaneously" and "consciously" recall the
health warning at the time they make purchase decisions.

Report at 4-9. The only relevant guestion under Section 5 is

whether an advertisement is deceptive. See 1964 Cigarette

Rule at 8351. Accord, Charles of the Ritz Distribs. Corp. V.

FTC, 143 F.2d 676 (2d Cir. 1944). Compare American Brands,

lnc. v. R. J. Reynolds Tobacce Co., 413 F.Supp. 1352, 1356-1357

{(s.D.N.Y. 1676); American Home Products Corp. V. Johnson &

Johnson, 436 E.Supp. 785 (s.D.N.Y. 1977), aff’d, 577 F.2d 160,

165-166 (2d Cir. 1978); McNeilab, ine. v. American Eome Products

LG 2017723




Coro., 501 F.Supp. 517, 524-525 (S.D.N.Y. 1980). We are aware

of no case, and the Report cites none, that holds an advertiser
responsible for the failure of consumers to retain the message
in an advertisement. Indeed, the Consent Orders entered into
in 1972 between the FTC and the six major cigarette companies
require only clear and conspicuous disclosure of the cigarette
warning in advertising; no provision of these orders relates

in any way teo consumer recall.

In sum, the Staff's contention that consumer ignor-
ance of a fact necessitates the disclosure of that fact in
advertising is wholly unsupported by law. The cigarette
warning, which sets forth the essence of therentire anti-
smoking argument, precludes any finding that cigarette adver-
tisements are deceptive within the meanlng of Bectiun 5.

E. The Commission Is Barred By Congressional

Policy and By Its Own Previous Actions
From Altering the Cigarette Warning

1. The Staff's Proposal To Change the
Cigarette Warning Is Contrary to
Congressional Pelicy

in 197C, after an extensive review of the entire
smoking and health controversy, including the FTC's role in
that controversy, Congress passed the Public Health Cigarette
Smoking Act of 1969 (the "Act"), 15 U.S.C. § 1331 et seq.,

-

which amended the original Federal Cigarette Labeling and
sdvertising Act of 1965. Congress sought by the Act "to
establish a comprehensive Federal program TO deal with ciga-
n

“:==2 _arceling ani advertising. 3 C.3.C. § 133L. Tne
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centerpiece of the "comprehensive Federal program" that Con-
gress developed was the warning statement that it required on
all cigarette packages. Congress prescribed the text of this
warning with great specifiéity in Section 4 of the Act, 15
U.S.C. § 1333. The Act's legislative history demonstrates
that, far from being careless or inadvertent, this wording
reflected thorough congressional consideration of the rela-
tionship between smoking and health, and full consideration of
the proper mechanism for bringing that possible relationship

to the attention of consumers. H.R. Rep. No. 289, 91st Cong.,
1st Sess. 2-6 (1969); S. Rep. No. 566, 91lst Cong., 1lst Sess
1-13 (1969); H.R. Rep. No. 897, 9lst Cong., 24 Sess 4=5 (1970).
In reaching its conclusion as to the appropriate warning to be
required on cigarette packages, Congress rejected the FTC's

proposed warning notice. S. Rep. No. 566, 9lst Cong., 1st

Sess. 6 (1969).

While Section 7 of the Act (15 U.§.C. § 1336(a))

vz22zmizes the contircued jucisadd the FIC =< regulate

s:zarette advert.sing in AppIcpriace c.rcumstances, it is
clear that Congress expected the commission to exercise that
authority in a manner consistent with the basic regulatory
agprcach embodied in the Act. In this connection, Section 2
-4 -~a hect staz2s that efforts to imisvm consumers about the
:..eged hazards of smoking should net pe Timpeded by diverse,

~sruniform, and confusing cigarette lapeling and advertisind

raguiations . . .," indicating congressional intent to impose
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a uniform and consistent national policy in this area. 15

U.S.C. § 1331. Moreover, under Section 8 of the Act, the
Commission is required to submit an annual repcrt to Congress
on cigarette advertising which includes "such recommendations
for legislative action as it may deem appropriate." 15 U.s.C.
§ 1337. The obvious purpose of this provision is to ensure
that Congress: (i) is fully apprised of the contents of
cigarette advertising, (ii) has an ample opportunity to deter-
mine whether new substantive approaches are needed, and {(ii1)
may exercise its authority to formulate a policy consistent
with those needs.

The 1972 Consent Orders, which incorporate in ciga-
rette advertising the precise warning that Congress had already
required in cigarette labeling, are not inconsistent with the
policy of uniformity embodied in the Act. It is an entirely
different matter, however, for the FTC to seek on its own to
devise a new warning statement that Congress has neither
adepted nor approvéd. When in 1969 Congress determined that
the original warning notice reguired by the 1965 Act should be
changed, it amended the Act. The Act as amended thus repre-
sents a congressional determination that the present warning
is adegquate to inform consumers about the asserted relationship
between smoking and health. The Act also represents a deter-
minaTion that conflicting approaches to the regulation of
cigarettes are improper and that a comprenensive uniform

volicy, legislatively formulated and articulated, is most

- e T pT— s T T e e T - g

LG 2017726




R ——

ey e Smipaesm

__’

- 65 -

peneficial to the public. Since that time, Congress consis-
tently has taken an active interest in all matters relating
to cigarettes and cigarette advertising, and despite annual
overtures by the EFTC to do sc¢ has shown no dissatisfaction
with tThe present health warning, either in packaging or in

gvertising. Uncer these circumstances, for the Ccmmission

s

to seek to make any changes on its own =< whether through ad-

judication OT rulemaking -- would viclate this ¢clear policy

of Congress.

2. The Staff's Proposed Change in the
Cigarette Warning Label Is Contrary
To the 1981 Consent Judgments and
1972 Consent Orders Entered Into
By the Cigarette Manufacturers

The Staff's principal complaint against present

cigarette advertising is that the warning notice prescribed by

congress does not contain sufficient information regarding the

alleged health hazards of smoking. Report at 4-17, 4-18,
2-19. But that warning notice 1is ijncluded in all cigarette
advertising precisely pecause the FTIC chose in 1872 to resolve
jts charges that cigarette advertising was deceptive by enter-
ing into negotiated consent orders that provide for the inclu-

sion of the warning notice. Lorillard, et al., 80 F.T.C. 455.

Moreover, as the Report notes, in 197% the FTC brought civil
peralty actions against the major cigarette manufacturers for

lleged violations of the 1872 Consent Oorders. Report at 4-5
~ 14. In July 1981, two months after the staff izsued its

feport, the Commission entered into an overall settlement of
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those actions.? As part of that settlement, the Commission

agreed to the entry of consent Judgments that interpret and
purportedly clarify the 1972 Consent Orders and provide that
che original Orders "shall remain in full force and effect."?

Having just months ago expressly reaffirmed the
warning notice embodied in the original consent orders, the
FTC cannot unilaterally repudiate its agreement and impose new
warning notices or other reguirements on the manufacturers.
Rather it must have adequate grounds to seek a modification of
rhose orders, and no such grounds exist.

In United States V- swift & Co.., 286 U.S. 106, 119

(1932)., the Supreme Court established +he standard for modifi-

cations of judicial consent decrees:

“Nothing less than 2 clear showing of
grievous wrond evoked by new and unforeseen
conditions should lead us To change what was
decreed after years of litigation with the
consent of all concerned.” (Emphasis sup-

plied).

That test is equally applicable to requests for

modification by the government, e.qg.. United States V. Radio

Corp. of America, 46 F.Supp. 6534, 656 {D.Del. 1942), appeal

! The action against R.J. Reynolds Tobacco Co., lnc. remalns
pending, pbut only as to whether penalties will be imposed.

2 The Consent Judgments alsoc provide that, inter alia: the
warning notice will for the first time appear on vending
machines, certain additional point-of-sale promotional mate-
rial, and certain additional non—point-of-sale material; the
warning will appear in a single line across tne bottom of
pillboards in considerably larger lettering: and the warning

will be oisclosed in the same foreign language as 18 used in
any £foreign language advertisement.
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dismissed, 318 U.S. 796 (1943), and to modifications of Com-

mission orders. Phillips Petroleum Co., [1970-73 Transfer

5inder] Trade Reg. Rep. 1 19,546 (1971).* In United States

v. Radio Corp. of America, supra, the government sought to

vacate an antitrust consent decree for the reason that the
Department of Justice felt the decree no longer was adeguate
to promote the public interest, just as the Staff ¢laims in
<his case. The court denied the government's motion, holding:

Since these consent decrees are based upon an

agreement made by the Attorney General which

is binding upon the Government, the defendants

are entitled to set them up as 2 bar to any

attempt by the Government to relitigate the

issues raised in the suit or To seek relief

with respect thereto additicnal to that given

by the consent decrees. 46 F. Supp. at 656.

The Repert has not and clearly could not provide a
pasis for satisfying the Swift standard. All of the "new"
information that the Staff claims to have acguired about the
relationship between smoking and health and about consumer
knowledge of those claims was in its possession long before

the civil penalty cases were settled. Indeed, the Staff could

3 See also, Elmo Division of Drive-X Co. V. Dixon, 348 F.2d
342, 346 (D.C. Cir. 1965). 1In that case the Commission had
issued a complaint dealing with substantially the same matters
covered by an earlier consent order. In overturning the
complaint, the Court of Appeals held that tne Commission "may
not unilaterally obliterate a part of the consideration ==
indeed an impertant part -- by which 1t secured appellant's
issent to be bound by a cease and desist order." An important

iement of the consideration by which the tepacco companies'
consent to the 1972 order was obtained was reiief from the
"eime and resources which would have been expended in litiga-
~:ion." See Agreement Containing Consent Order to Ceasa and
Des.st at 2.
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not even justify modification of its 1972 Consent Orders. As
noted above, the rnew" medical information cited by the Staff
is largely cumulative of allegations against the safety of
cigarettes that were made by the Commission in 1972.

C. The Staff's Proposals Are Inconsistent
with the First Amendment

The Staff asserts that the specific affirmative
disclosures it proposes for all future cigarette advertising
to "remedy" current "deceptions"” are consistent with the First
rmendment. Report at 5-42 to 5-46. However, the principle
tnat the FTC may take any action "reasocnably related" to the
prevention of the practice alleged to be illegal, see Jacob

ciegel Co. v. ETC, 327 U.S. 608, 612 (1946), has been supers

seded in advertising cases by the First Amendment's reguirement
that regulation cf protected speech may go no further than
necessary to advance a substantial governmental interest.

Certral Hudson Gas & Electric Corp. V. Public Service Commis-

sion of New York, 447 U.S. 557, 566 (1980). The staff's

contention that the affirmative disclosures it seeks are con=
sistent with the First Amendment solely because thev would
increase the amount of information available to consumers thus
is incorrect.

Since 1976, it has been clear that the First Amend-
ment protects "commercial speech," i.e., speech which "does no

more than propose a commercial transaction.® virginia State

zcard of Pharmacy V. Virginia Citizens Consumer Council, 425

u.s. 784, 762 (1976). The Supreme Court recently articulated
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the degree to which commercial speech may be regulated, con-

sistent with the First Amendment, in Central Hudson Gas &

Electric Corp. v. Public Service Commission, supra. The Court

traced the prior commercial speech cases and noted that "we
have rejected the 'highly paternalistic' view that government
has complete power to suppress or regulate commercial speech."
347 U.S. at 564. The Court then determined that commercial
speech may be requlated only if the regulation directly ad-
vances a substantial state interest and is no more extensive
thar is necessary to serve that state interest. Id. at 566.°
The Court stressed that the remedy "must be designed carefully
to achieve the state's goal"; "may not be sustained if it
provides only ineffective or remote support for the govern-
ment's purpose”; and may not be "excessive." I1d. at 564. The

Staff's proposed remedies cannot meet this test.

! The lowe= courts had already adopted these First Amendment
principles in Section 5 cases prior te Central Hudson. E.g.,
Beneficial Corp. v. FTC, 542 F.2d 611, 620 (3d Cir. 1976),
cert. denied, 430 U.S. 983 (1977)(striking down FTC ban on use
of the phrase "Instant Tax Refund" as excessively broad, and
noting that "a remedy, even for deceptive advertising, can go
ne further than is necessary for the elimination of the decep-
tion"); National Commission on Egg Nutrition, Supra, 570 F.2d
at 164 (Court of Appeals rejected the FTC's required disclosure
pecause it was broader than absolutely necessary to inform the
public that a controversy existed among experts regarding the
effect of egygs on health).
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V. THE STAFE'S PROPOSED REMEDIES

A. The Report Mischaracterizes Industry Self-
Requlation of Advertising Practices

in the course of reaching its conclusion about the
best potential remedies, the staff considers and rejects,
ocut-of-hand, voluntary industry ac;ion. Report at 5-10 through
5-16. As with the rest of the Repert, the discussion of
industry action on advertising and the smoking and health
.ssue is misguided. The staff's position apparently is that
the industry has been remiss because it has not fully agreed
with the Staff's position on smoking and health.

Any objective review of past industry action with
respect to advertising reveals +hat the tobacco industry has
peen and will continue to be fully responsive to legitimate
concerns.

Since the Surgeon General's initial Report on Smoking
and Health was jgsued in 1964, the topacco industry has taken
a number of significant steps to modify its advertising and
promotional pracfices, especially to avoid influence on teens
agers. It has eliminated advertising in student publications
and the distribution of cigarette samples on campuses or near
schools. It has eliminated the use of testimonials by athletes
and public figures in cigarette advertising, and has required
that all models used in cigarette advertising be, and appear
o be, 25 or older. 1t supported the ban or. oroadcast adver=

tising of cigarettes.

e p——
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when, in 1959, the FTC decided that "all representa-
tions of low or reduced tar or nicotine, whether by filtration
or otherwise, will be construed as health claims," the industry
voluntarily agreed to eliminate all references to "tar" and
nicotine from cigarette advertising. A few years later, when
the Commission reversed its position, the industry acceded to
its request that cigarette advertising disclose "tar" and
nicotine content. In 1972 the members of the industry agreed
to the consent orders requiring the health warning in all
cigarette advertising.’®

The industry to date has committed more than $91
millien, on a no-strings-attached basis, to fund independent
scientific and medical research on smoking and health ques-
tions. While its views on smoking-and-health questions differ
from those of the FIC staff, it does not use the commercial
advertising of cigarettes to argue those views oOr to discredit
the Surgeon General's conclusions.

The industry will continue to maintain a respensible
advertising policy. It will not, however, submit to each

annual flight of fancy by the FTC Staff.

1 The Staff has suggested that the Commission in 1972 con-
cluded that cigarette advertising that lacked a health warning
was deceptive when such was not the case. NO hearings were
neld on the Staff assertions ol deception, no findings on the
issue were made, and the Staff's questionable legal theory
that advertising could be found deceptive fcr failure to
disclose information of common public knowiedge was never put
to the test.
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B. The Staff Has Failed To Demonstrate That the
Proposed Rotational Warning System Is Likely
To Be More Effective Than the Current Warning

The Staff's proposal for rotational warnings is
based on its finding that the current warning is "ineffective,"
but as has been demonstrated above, that finding is wrong. In
evaluating the effectiveness of warning information contained
in cigarette advertising, one must consider that such informa-
tion reaches only a portion of the population. Cigarette ad-
vertising is excluded altogether from the broadcast media, the
most influential media and the primary source of news and
information for a large portion of the public, meost particu-
larly for teenagers. Nonsmokers, who constitute two=-thirds of
the population, cannot generally be expected to examine closely
or Be influenced by cigarette advertising. Furthermore,
substantial numbers of people, smokers and nonsmokers alike,
do not regularly read newspapers or magazines and therefore
are not regqularly exposed to cigarette advertising. Even
among those who are exposed to c¢igarette advertising in the
print media, only a limited number pay close attention to, or
remember, its content. Still others who do read the advertis-
ing will not be sufficiently influenced by the warning to
change their views and attitudes in any event.

Yet, as has been seen, despite those inherent limi-
tations, the cigarette warning label has been remarkably
effective in promoting consumer awareness of the smoking and

ne2.T0 iBEus.
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The Staff alsoc errs in its simplistic contention
that the present warning label has become ineffective because
of "wearout" and that new warnings are needed if they are to
pe noticed by the consuming public. The fact that an adver-
tising message is no longer specifically mentioned on unaided
recall by a consumer who has seen the message repeatedly does
not mean that that consumer is unaware of the message; 1n
fact, as has been shown, there is virtually universal awareness
of the cigarette warning. And with respect to consumers who
are entering the market for the first time, the current ciga-
rette warning is as novel as any other.

The Staff made no effort to determine whether the
warnings it is now proposing are likely to be more effective
than the warning the FTC proposed a decade ago, which the
staff now finds to be deficient. indeed, so far as the staff's
primary proposal is concerned, which involves an elaborate
scheme of rotational warnings, the staff's evidence of likely
impact is limited to "some preliminary research" of Sweden's
rotational warning system.

The evidence the Staff has been able to marshkall in
support of rotational warnings is, to say the least, meager
and inconclusive. The staff admits as much wnen it concedes
that, despite the *preliminary" research results to which it
referred (and which are not specifically gisciosed or otherwise
discussed in the Report), "£he Swedish {rotat;onal} system's

long-term impact cannet yet be measured. . . - Repert at

tG 2017735



EEENRENEE

m
uat
s
=t
ot
-t
-
-
-

5-33. The Staff also apparently feels compelled to state that
"there are a number of differences between the U.S. and Sweden
that make it impossible to state whether their expericence
with rotational warnings would be comparable to ours." Ibid.
Despite these concessions, the Staff concludes that
Sweden's brief experience with rotational warnings "[n]ever~
theless . . . is instructive." Ibid. This remarkable conclu-
sion, with its singular lack of basis, reveals &at once the
extent to which the Staff is prepared to bend existing evidence
to satisfy its preordained objectives as well as the true
nature of those objectives =-- not to inform the public but to

force or convince smokers teo stop smoking.
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